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298 HARVARD LAW REVIEW. 

Recovery by Parent for Seduction of Child. — Technically, even 
to-day, the common law action for seduction is not analogous to, but 
identical with the old action for disabling or enticing away a servant, and 
is founded purely on the relation of master and servant presumed to exist 
between parent and child. Grintiell v. Wells, 7 M. & G. 1033. In sub- 
stance, however, the action is based on the injury to the happiness and 
reputation of the plaintiff and his family. Terry v. Hutchinson, L. R. 3 Q. B. 
62 ; Emery v. Gowen, 4 Me. 33. The courts, nevertheless, are unanimous in 
insisting on the formal though oftentimes fictitious relationship of master 
and servant to give the plaintiff standing in court. The hardship which 
results from this requirement is illustrated by a recent Irish case. A daugh- 
ter was seduced and made pregnant during her father's lifetime. The 
father died two months before her confinement, and her mother brought 
suit. No recovery was allowed, because the seduced person was not the 
plaintiffs servant at the time of seduction. Hamilton v. Long, 36 Irish 
L. T. R. 189. 

The same technical difficulty stands in the way of justice in other cases 
of more frequent occurrence. When, for example, the daughter is serving 
in a household other than her father's, she ceases to be his servant. If 
then she returns to him after her seduction but before her confinement, he 
can in England have no recovery. Dean v. Peel, 5 East 45. In this 
country the courts have avoided this unfortunate result where the seduced 
person is a minor, by holding that the right at any time to reclaim her 
services is enough to continue the relation of master and servant and sus- 
tain the action. Martin v. Payne, 9 Johns. (N. Y.) 387. This extension 
of the English rule is good as far as it goes ; but it lets the wrongdoer 
escape where his victim is of age, Nickerson v. Stryker, 10 Johns. (N. Y.) 
115 ; also where she is a minor bound out as apprentice, Dain v. Wycoff, 
7 N. Y. 191 ; or where, as in the principal case, the father dies after the 
seduction but before the presumed loss of service. It is suggested that 
the injustice of the English rule might be avoided without departing from the 
technical foundation which all courts require for the action. This would be 
accomplished if the test of liability were made the relation of the victim to 
the plaintiff at the time, not of seduction, but of confinement. It must be 
admitted, however, that only two cases have been found which adopt this 
test. Coon v. Moffit, 3 N. J. Law 169 ; Parker v. Meek, 3 Sneed (Tenn.) 
29. And it has been disapproved of, expressly or impliedly, in numerous 
other decisions. South v. Denniston, 2 Watts (Pa.) 474 ; Bartley v. Richt- 
myer, 4 N. Y. 38. It is argued that a master could not recover for the 
beating of a servant before he became his servant, since the loss is due to 
his own folly in hiring a disabled person. This is true ; but in the principal 
case the daughter is the plaintiff's servant, not by a subsequent contract, 
but merely by virtue of residence with her. More analogous to the prin- 
cipal case is one where A hires B, the term of service to begin on the ter- 
mination of B's service with C, and B is beaten and disabled just before 
the end of the first service. No one can say that in such a case the 
courts would not have given A an action for services lost. The injury 
would be greater than if the beating took place after the term of service 
began. So in the principal case the plaintiffs wrong is as real as if her 
daughter had been her servant at the time of seduction. Although the 
weight of authority does not accept the test suggested, it seems deserving of 
recognition, for it accords with the modern tendency of the law to regard 
not so much the formal as the substantial basis of an action. 



